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NGEST:

1, Award of contract on bhasis of offer which
states no exception to RFP raquirements binds
contractor to perform in accordance with such
requirements. Whether actual performance so
conforms is matter of contract administration
and is not for GAO conslderation,

2, Allegation that low offeror may have submitted
below-cost proposal is not proper bauis to dis-
turb contract award to that fixm.

Kirschner Research Ipstitute (hirschner) pro-
tests the award of a 00\§ract to the University
of Maryland (University) under request for proposals
(RFP) No, ASD-1-~78, issued by the bepartment of
Health, Education, and Welfare (HEW) to provide
training and technical assistance to Head Start
arantees in HEW region III.

. The RFP rrquired that the contractcr 8 "Key
Personnel"” provide af least 240 days of effort
each. In its technical proposal submitted on
December 6, 1977, Kirschner stated:

"Kirschner provides more person days
of effort of key staff than does the
university., Kirschner prcvides a
full benefit package for its employees,
which consists of two weeks annual
leave, eight paid holidays, and sick
leave as necessary. This means that
our commitment to provide a person
full time results in the provisior
of 240 days of their personal effort:
to your work (260 days in a year -
10 days leave - 8 holidays ~ 2 days
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average sick leave = 240), In con-
tzast, the university's commitment
of a person full time only yives

* * * petween 199 and 21} days of
their service on the contract, The
university permits 22 days annval
leave, 15 days paid holidayr, 12
days consulting leave for a total
of 49 days, Adding 12 days of sick
leave means that services of k¢y
staff are not avaitlable & * * 4§

to 61 days per year, * % *0

In view of Kirschner's statement, the contract-
ing officer raised the matter of the 240~day require-
ment during teclephonic negotiatioas with the
University, and was advised that its key personnel
intended to forego maximum Yaave usage, and the
University would fully comply with the 240-~day
requirement. The University subsequently conflirmed
by letter of Jaanuary 4, 1978, that the Kkey personnel
"are committed to working the 240 days" required
by the RFP,

Letter Contract 130~78-2 was awarded on a ticrm-
fixed-price basis to the University on January 9,
and defipitized on January 23. It included the follow-
ing provision:

"In accordance with the Scope
of Work, and in accordance with the
Contractor's letter dated January 4,
1978, the staff members cited else-
vhere in this contract, under the
clause 'Key Pursonnel!, are committed
to working a total of 240 person-
days of effort each under this
contract., * * *0

In its protest, Kirschner contends that the
University was permitted to deviate from the 240-day
requirement., The basis for the contention is the

position reflected in the above excerpt from Kirschner's




B~191433 ' 3

technical propesal, i.,e,, that in view of the fringe
benefits availjble tc University personnel, "no
individual having a 'full time position of employment'
with' the Univerpity likely will actually work 240 days
under the contract," Kirschner also suJjgeats that

to meet the requirement the Upiversity will either
have to employ additional staff personnel or devise
some, form of monetary compensation for leave not used,
which will allececlly resalt in increased cost to the
University, Kirschper contends that had such cost been
included in the Unf{versity’s proposal; Ilirschner's
cost proposal would have bheen lower thai the Ujiver-
sity's, and Kirschner would therefore have received

- the contract award,

In view of the I'niversity's commitment that
each of the "Key Perxsonnel" wil) provide 240 days
of efforl, the University became bound to comply
with that BFP requirement when awarded the contract,
52 Comp. Gen, 955 (1973). ¥Whether the University's
performance actually complies is a matter of con-
tract administration and is not Yor consideration
by our Office, Virginia-Marvland Associates,
B~191252, March 28, 1978, 78-1 CPD 238,

Concerning whether the University's cost pru-
posal accurately reflected the ultimatwe cost of
meeting the 240-day reqguirement, there 48 no
legal basis to disturb the awavd even if a below-
cost proposal was intended. PhS Systems Corporation,
B-189132, October 4, 1977, 77-2 CPDh 262,

The protest in denied.

R 9. Hulor

Actiniddbmptroller General
of the United States





